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STATEMENT OF THE ISSUES PRESENTED 


1. Whether the District Court erred in 


refusing to grant defendant's motion to suppress a 
post-Wade lineup identification and subsequent in- 
court identification where defendant was deprived assis- 
tance of assigned counsel at the lineup and where there 
was no exigency justifying representation by substitute 
counsel. | 

2. Whether a photographic identification 
should be per se inadmissible and a subsequent in-court 
identification inadmissible absent a showing of in- 
dependent reliability, where the photographic identifica- 
tion is conducted without the presence of counsel! for 
the accused and after the prosecution has reached the 
accusatory stage. : 

REFERENCE TO RULINGS 


There were no rulings by the District Court. 


*/ This case has not previously been before this Court. 
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STATEMENT OF THE CASE 


Defendant was tried by a jury, convicted on 
separate counts of robbery and assault with a dangerous 
weapon, and sentenced on April ll, 1969, to concurrent 
terms of imprisonment for three to ten years, and two 
to six years, respectively. From that conviction, 
defendant filed a timely notice of appeal on April el, 
1969. Jurisdiction is conferred on this Court by 
28 U.S.C. § 1291. 

The facts pertinent to this appeal are sum- 
marized as follows: 

In the late morning on September 20, 1968, 
two men entered the office of the Lyman C. Delle Real 
Estate Corporation, located on upper Fourteenth Street 
in the Northwest sector of Washington. (Tr. 66-67.) 

A clerk alone in the office, Vera May Lockett, stood 

up from her desk ana before she uttered an inquiry, one 

of the men, later identified by this witness as the 
defendant, pulled a gun and announced, "This is a 
stickup." (Tr. 67.) After learning from Vera’ that 

money was stored in a "“arawer,” the individual brandishing 
the gun proceeded to search through (presumably her) 


desk drawers at an undisclosed distance from the witness, 
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who by this time was lying on the floor. (Tr. 68-69.) 


Meanwhile, his cohort was apparently removing a cash 
drawer from the cashier's window located elsewhere in 
the office, and the drawer was later found in the base- 
ment of the building. (Tr. 69.) The bandits then 
searched through a safe and another desk, apparent ly 
in an inner office, following which they escaped through 
a rear door leading to a back alley. (Tr. 69-71.) 
Vera was the only known witness to the crime. | 

When the police arrived that same ae: she 
described the first subject, later identified by her 
as the defendant, as a Negro male, generally indicating 
his height and weight which the police estimated as 
5 feet 10 inches tall and 140 pounds, dark complexion, 
clean shaven, close cut hair, in his early 20's, and 
wearing a yellow shirt. (Tr. 114-116.) She ated noted 
that he had "cowlicks” (a receding hairline) and a thin 
face. Except for these two features and a different 
colored shirt, the description she gave of the second 
subject was identical. (Tr. 6, 15-16, 71-73, 115-116.) 

Three days after the occurrence, Vera attempted 


to identify the suspects from police photographic 
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collections, but her efforts were unsuccessful. (Tr. 73-74.) 
Then one week following the robbery, the officer assigned 
to the investigation, Detective Fontana, learned that 

the Prince Georges County Police had im custody a 

Robert Wilson, who had in his possession when arrested 
certain checks taken in the robbery. (Tr. 7.) Three 
days later, on September 30, 1968, Fontana interrogated 
Wilson and after eliminating him as a suspect because 

of his age, Fontana learned that Wilson had a son, 

Thomas Kirby, whose age matched the descriptions given 

py the complaining witness. (Tr. 7-8.) With this in- 
formation, Fontana obtained seven police photos, one of 
which was of the defendant, and on October 1, 1968, 
presented the photos to the complaining witness who 


identified Kirby's picture as one of the robbers. 


1 
(Tr. 7-3, 119-120.) After Vera made the selection, 


Fontana divulged to her the discovery of Wilson with 


1/ Although the photos are no longer contained in the 
Fecord after having been submitted as evidence (Tr. 22.) 
in the hearing on the motion to suppress, discussed infra, 
counsel for appellant in this appeal has seen the photos” 
which depict individuals clad with a numbered badge 
revealing its police source. 
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. 
the checks and the fact that "I would be getting a 


warrant for this subject." (Tr. 17.) 

Defendant was arrested at home by Fontana on 
October 7, 1968. (Tr. 122-123.) Sometime after his 
arrest, Ssocen pie shortly thereafter: but definitely 
prior to the subsequent lineup, Kirby was appointed 
counsel. (Tr. 52-54.) On October 29, 1969, 22 days 
after his arrest, Kirby was displayed in a Lineup during 
which the complaining witness reiterated her identifica- 
tion that he was one of the robbers. (fr. 125-126.) 
Asked whether he discussed with the complaining witness 
who would be in the lineup, Fontana responded: Hay 
believe I told her that the subject was arrested, would 
be in the lineup, the one she had identified through 
the pictures." (Tr. 18-19.) Assigned counsel, was not 
notified that the lineup was scheduled and consequently 
he did not attend. An attorney from Legal Ald was 
present. (Tr. 52-54.) ) 

Prior to trial, a hearing was held on defendant's 
Motion to Suppress Identification Testimony, which was 
evidently filed by assigned trial counsel principally 
to learn if any wnfair identification procedures had 


been employed. (Tr. 3-54.) In the course of the hearing, 


ae 


however, assigned counsel lodged an objection to the 
lineup identification because of his absence from that 
event due to failure of notification. The motion was 
overruled and in the trial, the photographic identifica- 
tion and the lineup identification were described to the 


jury by both the complaining witness and Detective 


Fontana. (Tr. 74-78, 120-121, 125-126.) In addition, 


Vera made an affirmative in-court identification of 
Kirby as the man who committed armed robbery. (Tr. 67- 
68.) Except for verifying the fact that the checks 

found on Wilson were fruits of the robbery, this es- 
sentially comprised the Government's case. (Tr. 55-143.) 
The jury returned a verdict of guilty after a short 
deliberation, defendant was subsequently sentenced and 


now brings this appeal. 


THE LINEUP IDENTIFICATION AND SUBSEQUENT 

IN-COURT IDENTIFICATION WERE CONSTITU- 

TIONALLY INADMISSIBLE EVIDENCE BECAUSE 

THE LINEUP WAS CONDUCTED WITHOUT ee 

PRESENCE OF ASSIGNED COUNSEL2/ 

In the aftermath of the trilogy of Supreme 
Court cases applying constitutional precepts to eye- 
witness identifications (United States v. Wade, 388 
U.S. 218 (1967); Gilbert v. California, 388 Uv. S. 263 
(1967); Stovall v. Denno, 388 u.s. 293 (1967)) the 
Courts, and particularly this Court, have seen a rash 
of cases calling for further refinements on the broad 
principles established in those decisions. The identifica- 
tion trilogy represented the first thorough judicial 
scrutiny of this traditional device of law enforcement, 
holding, in brief, that an accused must be furnished 
counsel at a lineup identification (United States v. 


Wade, supra), and while applicable to the states (Gilbert 


v. California, supra), the rule is to have prospective 


effect only (Stovall v. Denno, supra ). In addition 


2/ As to Part I of the Argument, the defendant deems it 
desirable that the Court read pp. 17-13, 52-54, 120- 126 
of the transcript. 


—eOn— 


to carefully prescribing in Wade and Gilbert the relief 
afforded in case of breach of this constitutional 
mandate, the Court held in Stovall that any identification 
“unnecessarily suggestive and conducive to irreparable 
mistaken identification” is violative of due process. 
The first issue in this appeal is whether under the decision 
in Wade, a defendant appearing in a lineup for identifica- 
tion is entitled to counsel of his own choosing or assigned 
counsel, rather than substitute counsel, unless it is 
shown that an exigency justifies the substitution of 
counsel. 

The salient facts may be concisely reiterated. 
No less than twenty-two days after his arrest, defendant 
Kirby was presented in a police lineup attended by Vera 
Lockett, the complaining witness, Who previously identified 


Kirby from a small group of police photographs. 


3 
(Tr. 119-120; 125-126.) Immediately prior to the 


lineup, police advised. Vera that "The subject was arrested, 
would be in the lineup, the one she had identified 


through the pictures." (Tr. 18-19.) Despite ample time 


3/ The lineup occurred after the Supreme Court decision 
in Wade. 


On 
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to do so, the police neglected to notify Kirby ''s comsers 


who had been assigned sometime subsequent to his arrest.— 
(fr. 52-54.) Present at the lineup was a Legal Aid 
attorney "who is habitually and regularly present at 

these lineups every day they are held and fills in for 
absence of any counsel at that time." (tr. 53.) The 
complaining witness made an affirmative identification 

at the lineup which, in addition to an in-court identifica - 
tion, was introduced at the trial. (Tr. 74-78, 120-121, 
125-126.) 

In the course of pronouncing the rule of general 
applicability in Wade, the Supreme Court made two in- 
structive comments which bear upon the issue involved 
here (United States v. Wade, supra at 237): 

"TWe] leave open the question vinether the 

presence of substitute counsel might not 

suffice where notification and presence 


of the suspect's own counsel would result 
in prejudicial delay.27/ 


27/ Although the right to counsel usud lly 
means a right to suspect's own counsel, 
provision for substitute counsel may be 
justified on the ground that the sub-. 
stitute counsel's presence may eliminate 
the hazards which render the lineup a’ 
critical stage for the presence of the 
suspect's own counsel. (Emphasis in | 
original.)”™ 


4/ Assuming Kirby was routinely interrogated by the 
police, counsel should have been assigned soon after 


(cont 'a) 
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While these quoted statements appear to suggest two 
aifferent thoughts, analysis under either indicates that 
the absence of assigned counsel at the crucial lineup 
here required exclusion of that identification at the 
trial. To start with, the question reserved in the 
textual part of the opinion above is not involved here 
because there was not and cannot be any showing that the 
substitution of counsel was necessary to avoid prejudicial 
delay. There appears to be no conceivable excuse for the 
failure to notify assigned counsel in the 22-day span 
between arrest and the lineup. 

Second, an examination of the underpinnings 
of the Supreme Court identification trilogy confirms 


that substitute counsel can only be justified on the 


basis of some exigency, ee salutary policies of those 
5 


cases are to be achieved. We start with the premise 


(cont'd) 


his arrest if compliance with the Mallory rule was ob- 
eS See Mallory v. United States, 354 U.S. 449 
1957). 


5/ In making this argument, we, like trial counsel 
(Tr. 54 ), in no way question the competency of the 
Legel Aid attorney present at the lineup, for indeed, 
his competency is irrelevant to the issue raised here. 
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developed in these decisions that eyewitness identifications 
are not immune from error, and that wfair procedures, 
subtle or blatant, calculated or accidental, can con- 
tribute if not result in a grave travesty. Further, 
an eyewitness identification to the lay jury is perhaps 
the most persuasive and direct evidence of guilt, making 
the identification processes a critical component of 
criminal prosecution. By injecting counsel into the 
| 

lineup procedure, the Supreme Court had in mind at 
least one of two possible functions for the attorney. 
On the one hand, counsel may be an interested observer, 
acutely noting the mode of presentation and the com- 
plaining witness's demeanor and precise words of accusa- 
tion, thus adequately equipping himself for the crucial 
confrontation of the witness at the trial. Referring 
to this capacity, the Supreme Court cogently summarized 
(Wade v. United States, supra at 231-232): 

"In short, the accused's inability 

effectively to reconstruct at trial 

any unfairness that occurred at the 

lineup may deprive him of his only 

opportunity meaningfully to attack 

the credibility of the witnesses' 

courtroom identification." 


Stand-in counsel would not nor could not reasonably 


be expected to effectively discharge this function. 


VOT 


Unfamiliar with the significant aspects of the particular 
case, such as whether any previous identifications were 
made, the attitude and motives of the complaining witness, 
and the nature of the initial verbal description, stand- 
in counsel lacks the informed eye necessary to ferret 

out any discrepancy that could prove decisive to the 
witness's credibility. The significance of advanced 
preparation has been recognized by this Court, which 


recently recommended (United States v. Allen, U.S. 


App. D.C. , 408 F.2a 1287, 1289 (1969)): 


"PErst, we note that the presence 
of counsel at a lineup serves not only 
+o allow an informed challenge to be 
made to identification evidence at trial, 
but also 'to minimize the likelihood of 
an unduly suggestive confrontation.' 

Tt would seem that appellant's counsel 
might best be able to serve his client's 
interest and the interest of justice abe 
he is'given in advance of the lineup the 
names of the witnesses who would attend; 
the time, place and nature of the crimes 
involved; and the descriptions of the 
suspect, if any, which the witnesses 

had given to the police. Counsel also 
might be allowed to have a role in 
setting up the lineup and proposing 
changes to avoid suggestive features ."6/ 


Moreover, just as 2 matter of common sense expediency, 


the attorney who conducts the crucial cross-examination 


TS 


6/ There is no indication that these recommendations 
were followed here. 


= SS 


of an eyewitness, should be the one present at ‘the 
lineup. Assigned counsel, invariably short on time 

and resources, should not be put to the task of making 

a searching inquiry into the circumstances of the lineup 
by exhaustively questioning stand-in counsel, whose 
continued presence in this case at lineups is Likely 

to obscure recollection of specific details. Even viewing 
the role of counsel at the lineup in this narrowly 
limited context, the presence of stand-in counsel 

cannot nearly supply the vital observations indispensable 
to a skillful and informed cross-examination of the de- 


fendant's accuser. 


In this its first grapple with the problems 


that permeate eyewitness identification, the Supreme 
Court did not set forth the precise contours of its 
holdings in the identification trilogy. The decisions 
nonetheless intimate a much broader participation 

by counsel in the lineup than discussed above. In 
addition to simply observing, counsel may be called 

upon to actively influence the choice of techniques 
employed in the lineup. To this end, the Court astutely 
concluded (United States v. Wade, supra at 236-237): 


"Since it appears that there is 
grave potential for prejudice, in- 
tentional or not, in the pretrial line~ 
up, which may not be capable of re- 
construction at trial, and since 
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presence of counsel itself can avert 

prejudice and assure a meaningful 

confrontation at trial, there can be 

little doubt that for Wade the post- 

indictment lineup was a critical stage 

of the prosecution at which he was 

‘as much entitled to such aid (of 

counsel) . . . as the trial itself.'" 
In a recent opinion, this Court construed Wade as, in 
essence, inaugurating the adversary process at this 
eritical stage (Mason v. United States, U.S. App. 
D.C. s F.2d > Sl. Op. 10 (June 30, 1969, 
No. 21,818).): 


"  . . Wade envisions not only that 


counsel may detect unfairness, but 

also that he may actively participate 

in minimizing the risks of identifica- 

tion." 
This participation by counsel can again only be meaning- 
fully executed by counsel knowledgeable of the peculiar 
circumstances of the case. Unless counsel is aware of 
the original description given by the complaining witness, 
he cannot be certain that the parade is not arranged 
to accentuate the defendant's less common characteristics 
stressed in the witness's description. The fact that 
the complaining witness and the suspect have personally 
encountered each other before the date of the crime is 


unlikely to be revealed in the necessarily curt con- 


sultation with stand-in counsel, and awareness of this 
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fact, while perhaps sufficient to shake the witness's 
first corporeal identification, may be useless after 
the witness has committed himself at the Linew. Other 
variables may be posed to affirm the undeniable fact 
that a requisite to effective assistance of counsel, 
especially at the fact-finding stage, requires continuity 
of the relationship to the fullest extent practicable. 
In short, implementation of the Wade doctrine demands 
representation by counsel selected by the defendant 

or assigned counsel at this critical stage, the lineup, 
unless prejudicial delay justifies substitute counsel. 


The absence of assigned counsel here because of inex- 
| 


plicable failure of the police to properly novity him 
7 


was nothing less than the denial of counsel. 


7/ It is, of course, recognized that the attendance of 
any counsel at a lineup will to some degree deter 
agrantly unfair procedures, inasmuch as the police 
will avoid needlessly jeopardizing their case in front 
of a telling oserver. This, we submit, is the only 
meaning to be drawn by footnote 27 in Wade, supra, which 
followed on the heels of a question posed by the Court 
implying that substitution may be justified, if at all, 
only to avoid prejudicial delay. Similarly, this Court 
in applying Wade to an on-the-scene identification, 
strongly implied that substitute counsel may only be used 
to prevent judicial delay. Russell v. United States, 
U.S. App. D.C. > 408 F.2a 1280, 1283 (1969). 
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Having established a denial of counsel cog- 


nizable under Wade, the OA in Wade 


and Gilbert are thereby invoked. The admission of this 
tainted lineup identification into the trial here requires 
under Gilbert a new trial unless this Court can declare 
that the evidence, twice urged upon the jury, was harmless 
beyond a reasonable doubt,” the standard enunciated in 
Chapman v. California, 386 U.S. 18, 24 (1967). The 
record in this case would permit no such conclusion, and 
indeed, as this Court recently suggested (Solomon v. 
United States, ___ U.S. App. D.C., 4o8 F.2d 1306, 1309 
(1969), st is the unusual trial where such evidence would 
be harmless. The lineup identification here served to 
corroborate the in-court identification, which basically 
represented the Government's entire case, and these 
sdentifications convinced the jury of the complaining 
witness's abiding conviction that "This is the man." 
Furthermore, Wade (supra at 240) precludes 
introduction of the in-court identification upon retrial 
until the Government demonstrates to the District Court 
"oy clear and convincing evidence that the in-court 
saentifications were based upon observations of the 
suspect other ‘than the lineup identification." The 


i 


8/ Since "Wade and Gilbert fashion exclusionary rules 

Eo deter law enforcement authorities from exhibiting 

an accused to witnesses before trial for identification 
purposes without notice to and in the absence of counsel” 
(Stovall v. Denno, supra at 241), its applicability 

does not depend upon a showing of actual prejudice. Mason 
v. United States, supra at Sl. Op. 9. 
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District Court here did not make such a determination | 
predicated upon the criteria outlined in Wade (supra at 
el.) | 

For the reasons set forth in Part I of the 
Argument, the defendant is entitled to a new trial 
in which the lineup identification is excluded and 


which follows a hearing to determine whether the in- 


court identification has an independent origin allowing 


its admission in the new trial. 


II. 

A PHOTOGRAPHIC IDENTIFICATION CONDUCTED 

IN THE ABSENCE OF COUNSEL AND AFTER THE 

PROSECUTION HAS REACHED THE ACCUSATORY 

STAGE SHOULD BE PER SE INADMISSIBLEQ/' 

The second issue raised in this appeal is 
whether the photographic identification of the defendant 
by the complaining witness should have been exciluded 
from evidence from the trial because the identification 
was made without the presence of counsel yet after the 
prosecution had reached the accusatory level. This 
position is asserted for two distinct reasons: (1) as 


| 
an independent, alternative ground for a new trial, 


and (2) in the event that a new trial is granted by this 


ee 


9/ The defendant deems it desirable that the Court read 
pp. 7-8, 18-19, 116-120, 140 of the transcript. 
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Court for the reasons expressed in part I of the Argu- 
ment, this second contention is also raised to fore- 
close admission of the photographic saentification in 
the new trial and to negate the identification, in the 
hearing preceding retrial, as an independent reliable 
source for 4 subsequent in-court saentification. There- 


fore, regardless of the disposition of Part I of the 


Argument, it is urged that this second issue be reviewed 
10 


by this Court. 

A realistic appraisal of the elemental policies 
which impelled the Supreme Court in Wade to hold that 
the aid of counsel under the Sixth Amendment was 2 
requisite to a lineup argue even more forcefully for 
a requirement that assistance of counsel attend any 


photographic identification that transpires after the 
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10/ Although this contention was not advanced below, 

FE is cognizable as "alain error of constitutional 
proportions" of the kind this Court has entertained in 
the past. Solomon v- United States, supra; Smith v. 
United States, unreported decision (D.C. Cir. No. 20,773, 
sune 7, 1963); see Rivers v- United States, 400 F.2d 

935, 939 (5th cir. 1962) (issue raised sua sponte) $ 

Rule 52(b), Federal Rules of Criminal procedure. 

Further, the issue is ripe since it may be considered 
without augmenting the record. 
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prosecution reaches the accusatory stage. At the outset, 


the dangers of suggestion which inhere in a Lineup are 
markedly compounded in a photo identification. In 
presenting the array of suspects, there is no physical 
limitation as in the lineup to those on hand at the 
station house at a particular time. Rather, the wide 
range of pictures available offers at once the capacity 
of affording a more fair or more prejudicial photo 
identification. The opportunity for secrecy, @a condemning 
factor in Wade, is far greater in the photo identification 
which can take place in the confines of a moiecenecits 
office and involve no more than the witness, often the 
victim, and an officer. The odds against faithfully 
reconstructing such an event for the purpose of eross~ 
examination unmistakably exceeds the lineup, and the 
necessity for defense counsel to grope in the dark could 
prove as damaging as any inquiry into a Lass Secluded 
from the restraints of a personal encounter wi ith the 
suspect who may record an incident of undue suggestion 
and who may alone be able to present some defense, a 
photo indentification in the backroom of police ynead- 
quarters is an ideal setting for improper influences 


and overreaching. Finally, 4 witness who makes! a 
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positive photo identification is no more apt to later 
pack down than one who makes @ like corporeal identifica- 
tion. The same psychological pressures that perpetuate 

a mistaken lineup identification obtain, and the photo 
sdentification that knowingly induces the police to 

make an arrest may be even more crystallized. A sub- 
sequent lineup and sn-court identification then becomes 
merely an affirmation of the indelible photo identification, 
lacking any independent foundation. In short, the full 
panoply of defects which characterize a lineup a "critical 
stage" susceptible to “substantial potential prejudice" 


are at least equally present in a photo identification 


occurring after a investigation focuses on a par- 
11 


ticular suspect. See Escobedo v- Illinois, 378 
U.S. 478, 490 (1964). See also, Wall, Eye-Witness 
Identifications In Criminal Cases 66-84 (1965). 
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11/ Concededly, the fledgling investigation where the 
Witness thumbs through the “rogues gallery" or is shown 
pictures matching the verbal description of the suspect 
does not by its very nature involve potential prejudice. 
It is only when the investigatory authorities have 
corroborative evidence implicating a particular suspect 
that the outcome of a photographic identification is 
amenable to the exertion of influence. As is discussed 
infra, the investigation here had reached this crucial 
juncture when the photo identification was performed. 
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There is no conceptual or practical verrier, 
to extending the Wade concept to a post-accusatory 
photo identification. The assistance of counsel guaranteed 
by Wade has peen applied to on-the-scene iaentifications 
where delay would not work prejudice (Rivers v. United 
States, supra; Russell v. United States, supra ef. 
Stovall v- Denno, supra), and to identifications elicited 
at a preliminary hearing (Mason v. United States, supra). 
In Mason, this Court indicated other additional pitfalls 
of improper suggestion which can pe readily ascribed 
to the more secretive photo identification (supra, 


Sl. Op. at 8): 
. | 

"Mese dangers may result from such 

diverse influences as the witness's | 

desire to cooperate with the police, 

from his knowledge. that he is expected 

to identify someone he sees (or indeed, 

as in the instant case, that he has_ 

already identified as someone he will 

see), from uncertain recollections 

of a stranger's face distorted by a. 

mental focus on particular features, 

from a generalized feeling of anger! 

or vengeance, from suggestions subtly 

planted by the conduct or demeanor | 

of a nearby policeman or an overheard 

description of his offense, and of course 

from a fortuitous lineup grouping which 

makes the defendant conspicuous oF 

unique.” 3 


Moreover, photo 4dentifications have not been) beyond 


the pale of constitutional infirmity. In a series of 
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cases beginning with Simmons v. United States, 390 U.S. 
377 (1968), the! Courts have subjected photo identifica- 
tions to the due process test fashioned in Stovall, 

thus barring any identification "unnecessarily suggestive 
and conducive to irreparable mistaken identification.” 
E.g., Clemons v. United States, U.S. App. D.C. 

4o8 F.2d 1230 (196%); Young v. United States, ___—iU«.S.. 
App. D.C. ___, 407 F.2d 720 (1969). There is, however, 
no reason to insist that photo identification need only 
pe scrutinized by this less stringent safeguard. The 
consistent thread of all the identification cases 

finding their progeny as far back as Powell v. Alabama, 
287 U.S. 45 (1932), is that police techniques that may 
conclusively establish a defendant's guilt should be 
exposed to the adversary process if that would enhance 
their reliability, rather than evolve by the unilateral 
judgment of the police. It is no answer that a police 
technicue spares the innocent of the opprobrium of arrest 


for in so doing, it points the finger of the state at 


a particular accused. If the first line of defense” 


(Wade, supra at 225) is actually to be achieved, counsel 
must be present at this incipient point of the prosecution, 


to prevent unfairness that may unlikely thereafter be 
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undone. Nothing could more assuredly dilute the rights 


gained in Wade then a prior photographic identification 
stained with unfair suggestion rendering counsel at 
the subsequent lineup as handicapped as trial counsel 


| 
described in Wade. 


As in Wede, the potential for prejudice can be 
illustrated by the case at hand. After the discovery 
of Wilson with the stolen checks and the knowledge that 
he had a son who fitted the description given py, the 
complaining witness (Tr. 7-8, 116-120.), the investige- 
tion incontestably began to concentrate on Kirby. 
Detective Fontana secured seven police photos for the 
purpose, as he recounted, "to see if I could get this 
man identified." (Tr. 140.) The positive photo identifica- 
tion by Vera sewed up the prosecution's case. Although 
there is no evidence of unnecessary suggestability 
that would run afoul of Stovall, the presence of counsel 
would have enhanced the reliability not only by ob- 
serving but also participating, as Wade envisions at 
a lineup, and perhaps counsel could have caused the 
police source indicated on the photos to have peen 
concealed. At the subsequent lineup, if assigned counsel 
had been present, his effectiveness would nevertheless 


have been impaired, especially after the police instructed 


- oly — 
Vera that the suspect she chose from the photo would 
pe paraded. (Tr. 18-19.) In that context, her identifica- 
tion was simply pointing to the man in. the photo. 

The demonstrable parallelism between the 
considerations pertinent here and in Wade compels the 
conclusion that counsel is as essential to a post- 
accusatory photo identification as he is to a lineup, 
ana that withholding assistance would seriously undermine 
the goals central to Wade. The fact that this does 
not involve a personal confrontation should not be re- 
garded as controlling, for it is no less a confrontation, 
commonly the first and thus in many respects more 
critical than a eee Hence, the appropriate 
remedy to ensure ultimately a fair trial is a per se 


exclusionary rule, excluding photo identifications from 


evidence if not conducted in the presence of counsel. 


Analogizing the Wade-Gilbert remedies, the defendant 


here is entitled to a new trial unless this Court 


12/ Nor should the absence of a physical arrest curtail 
fundamental rights, There is no logic in extending due 
process despite no incarceration (Simmons v. United 
States, supra), and denying the equally importent right 
of counsel. Finally, any burden engendered by in some 
instances advancing the appointment of counsel is 
decidedly outweighed if only by alleviating the in- 
surmountable burden on defense counsel of unfur ling 

a secret photo identification. 
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can declare the admission harmless beyond a reasonable 
doubt. It is obvious that this error coupled with 
the improper admission discussed in Part I of the 
Argument, requires granting defendant a new trial. 


As to an in-court indentification, the Government must 
clearly ana convincingly show an independent origin, 
and in this connection, the tainted photographic identifica- 


tion should be held as having no probative value. 
CONCLUSION 


For the foregoing reasons, the conviction 


and judgment of the District Court should be vacated 
| 
anda the care remanded for a new trial. 
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